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LEGISLATIVE SESSIONS IN 1939 


This year of 1939 is definitely a legislative year. All but 
four states have legislative sessions on the docket. The ac- 
tivities of the state legislatures are of the utmost interest and 
importance to insurance men and their attorneys. In order 
that you may be informed as to the legislative sessions being 
held or to be held in 1939, we are setting forth the following 
table giving the date upon which the legislature convenes in 
each jurisdiction: 


Jurisdiction Date Jurisdiction Date 


Alabama Jan. 10 Nebraska ............Jan. 3 
Alaska Jan. 9 Nevada steve ae 
Arizona Jan. 9 New Hampshire Jan. 4 
Arkansas Jan. 9 New Jersey are! 
California Jan. 2 New Mexico .........Jan. 10 
Colorado Jan. 4 New York Jan. 

Connecticut Jan. 4 North Carolina Jan. 

Delaware ... Jan. 3 North Dakota Jan. 
Florida . Apr. 4 Ohio ....... Jan. 
Georgia Jan. 19 Oklahoma ees 
Idaho . Jan. 2 Oregon .. «ie 
Illinois Jan. 4 Pennsylvania .... jan. 
Indiana Jan. 5 Rhode Island ........ Jan. 
Iowa ..Jan. 9 South Carolina ... jan. 
Kansas ..Jan. 10 South Dakota Jan. 
Kentucky Nosession Tennessee ._.. ee 
Louisiana Nosession Texas ...............Jan. 
Maine . Jan. Utah Jan. 
Maryland Jan. Vermont .. Jan. 
Massachusetts Jan. Virginia .. No session 
Michigan Jan. Washington Se 
Minnesota .. Jan, West Virginia ...... Jan. 11 
Mississippi Nosession Wisconsin ..... «. jae 3d 
Missouri Jan. 4 Wyoming .... Jan. 10 
Montana Jan...2 U.S. Congress ..... Jan. 3 


own wv & 


_ i 
rFoOoOoONWSO WW 


Published weekly by Commerce Clearing House, Inc., 205 West Monroe Street, Chicago, 
lllinois. Subscription Rates: one year, $10; with subsequent full text reports and bound 
volume, $25 per year, for each selective unit; single copy of weekly number, 25 cents. 
Entered as second class matter January 25, 1939, at the post office at Chicago, Illinois, 
under the Act of March 3, 1879. Copyright 1939 by Commerce Clearing House, Inc. 





THE INSURANCE LAW JOURNAL 


% NEGLIGENCE »% 
(Other than Automobile) 


Foreseeability.—Plaintiff was suffering from pyelitis. Her 
sickness was aggravated when she drank from a soft drink 
bottle which contained a deleterious substance. Defendant 
manufacturer was held liable even though it could not fore- 
see the extent of the harm or the manner of its occurrence, 
and even though plaintiff’s physical condition, which was 
unknown to defendant, made the injury greater than could 
have been foreseen. (Miss. Supreme Ct.)...{ 400,102. 


Age of Emancipation.—Plaintiff, a female of the age of twenty, 
by statute is emancipated and has the right to sue her 
father for his personal tort. (Minn. Supreme Ct.) 

q 400,114. 


Jurisdiction—New York courts had jurisdiction in an action 
for a wrongful death that occurred in Utah where it was 
shown by substantial evidence that one of the plaintiffs 
was a bona fide resident of New York and the defendant 
corporation transacted business in that state. (N. Y. App. 
Ct.). . .§ 400,105. 


Duty Owed Railroad Passengers.—A railroad company has the 
duty of assisting a sick passenger to alight from the train 
and get off the premises, if it has knowledge of the passen- 
ger’s condition. It is the province of the jury to determine 
whether or not the railroad has performed that duty. (U.S. 
C. C. A., 5th C.).. J 400,103. 


Passenger Injured on Train.—Plaintiff was injured when the 
door on defendant’s train opened half-way, and the plain- 
tiff, in attempting to push it open wider, caught her hand 
when the door slammed back. There was ample proof to 
support findings that the defendant was negligent and that 
plaintiff was free from contributory negligence. (N. J. 
Supreme Ct.).. .§ 400,115. 


Unwholesome Beverage.—Where plaintiff became violently 
sick after drinking a soft drink which contained a yellowish 
substance, the evidence raised a question for the jury and 
the doctrine of res ipsa loquitur applied. (Miss. Supreme Ct.) 

{ 400,108. 


Improper Question.—In an action for damages for personal 
injuries it was prejudicial error to ask a prospective juror 
whether or not he would be interested in what might hap- 
pen on appeal. (Ill. App. Ct.).. 400,109. 


Unlighted Depot.—Where a passenger sustained injuries when 
she fell while leaving the station of the defendant, the evi- 
dence raised a question of fact for the jury as to whether 
the defendant was negligent, there being no absolute test 
of negligence in a case of this kind. (Minn. Supreme Ct.) 

{ 400,110. 


Application of Res Ipsa Loquitur.—Where it was alleged 
that the failure of the city to maintain the streets in a safe 
condition caused the death of decedent, the application of 
the doctrine of res ipsa loquitur to the facts permitted an 
inference of negligence to be drawn. (Conn. Supreme Ct. 


of Errors). . J 400,116. 


Burden of Proof.—Plaintiff brought suit for injuries sustained 
when she tripped and fell over a cable, which was exposed 
two or three inches above the ground. It was held that 
if plaintiff's injuries resulted from an act of commission, 
that is, by an originally improper construction, it was not 
incumbent upon plaintiff to show that defendant had notice 
of the condition. But if the injuries resulted from an act 
of omission, that is, by defendant’s negligent maintenance, 
it was incumbent upon plaintiff to show that defendant 
had notice. (Ky. Ct. of App.). ..§ 400,104. 


Wrongful Death.—Plaintiff’s decedent was killed when fire de- 
stroyed a state maintained public institution at which she 
was a student. Liability was denied in the original petition 
which was based on the theory of the relationship of landlord 


and tenant. The defendant’s liability as shown by the 
evidence was not affected or changed by amending the peti- 
tion and pleading the relationship of pupil and teacher, 
(Ky. Ct. of App.). ..§ 400,112. 


Fall Down Elevator Shaft.—The survivor of a deceased em- 
ployee was required to show that the employer exercised 
“entire want of care which would raise a presumption of 
conscious indifference to consequences,” in attempting to 
recover exemplary damages for such gross negligence. (Ct. 
of Civ. App., Tex.)...{ 400,106. 


Statute of Limitation on Malpractice.—Plaintiff suffered pain 
constantly for ten years after an operation. The sustain- 
ing of a demurrer was proper because the complaint showed 
on its face that it was barred by the statute of limitations, 
(Ark. Supreme Ct.).. . J 400,118. 


Open Elevator Shaft—Where a person is invited to enter a 
building to deliver merchandise, he may assume that rea- 
sonable precautions have been taken for his safety and the 
existence of an open elevator shaft may imply negligence 
on the part of the owner. (Iowa Supreme Ct.). . .§ 400,111. 


Evidence of Negligence in Fire—In an action for damages 
caused by fire, evidence of placing coal on the stove, with- 
out showing that the stove was over-heated and the cause 
of the fire, was insufficient to submit the case to the jury. 
(Neb. Supreme Ct.).. . 400,113. 


Unwholesome Bread.—In an action for damages for injuries 
caused by eating bread containing glass, the evidence pre- 
sented a question for the jury to determine whether the 
food was unfit for human consumption and whether or not 
the defendant was negligent in its baking. (U.S.C. C.A, 
2nd C.)...§ 400,117. 


* LIFE x 


Presumption Against Suicide——In a suit for accidental death 
under a policy of accident insurance the court, under the 
assumption that at the close of the entire case the plaintiff 
was entitled to the presumption of law against suicide, gave 
erroneous instructions to the jury. It was held that the 
presumption is only available when there is no evidence 
produced by the defendant from which it may be inferred 
that the death was suicidal. (N. Y. Supreme Ct., App. Div.) 

{ 500,084. 


Dissolution of Insurance Company.—The assets of insolvent 
insurance companies should be treated as a unit, and dis- 
posed of for the benefit of all creditors ratably without 
regard to the location of the assets or the residence of 
creditors. (Mo. Supreme Ct.)...{ 500,082. 


False Representations.—In a suit to cancel a life insurance pol- 
icy the evidence showed that the insured had not truthfully 
disclosed his previous medical history. The lower court 
held that the insured had answered the questions in the 
application in good faith, and the burden was on the insurer 
to establish fraud. On appeal, however, it was held that 
regardless of good faith, the insured was guilty of fraud 
in law by giving false answers and the insurer was not 
required to go further than to show material falsity and 
concealment in the application. (U. S. C. C. A., 5th C.) 

7 500,080. 


Value of Policy Where Insurer Is Reinsured.—Where the in- 
surer went into receivership, and its policies were reinsured 
by the defendant insurance company under policies limiting 
the value of the original policies, the face value cannot be 
recovered, but simply that amount provided for by the 
policy of reinsurance. (U.S. C. C. A., 7th C.)...9 500,087. 


Change of Beneficiary—An insurance company, upon paying 
the amount of a benefit into court, does not concede the 
claim of any beneficiary, but only expresses an intent that 
the person entitled to the fund may receive the same when 
the claim is adjudicated. (Wyo. Supreme Ct.).. .{ 500,085. 


Paragraph numbers following the digests refer to the appropriate selectives of the Insurance Law Reporting Service. 
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State Court’s Jurisdiction Exclusive—Where the Superinten 


dent of Insurance instituted proceedings in a state court 
to have an insurance company declared insolvent, and the 
assets were sold pursuant to such proceedings, a federal 
court will not interfere with the action of the state court, 
its jurisdiction in the matter being exclusive. (U. S. C. 


C. A., 8th C.)... 7 500,083. 


Instructions.—In determining whether a mental disability 


existed before the issuance of a policy, it was held that 
a layman’s testimony as to his observations of the insured 
was competent evidence. However, instructions given were 
held to be erroneous in that they failed to give the jury 
the proper rate of benefits the insured was entitled to under 
the policy provisions, so that the jury might apply such 
rate im computing the amount to be awarded for the period 
of disability. (Ky. Ct. of App.). . . | 500,088. 


Total Disability—-In 1927, the insured was adjudged to be 


totally and permanently disabled and was paid monthly 
disability benefits until 1936, when the payments ceased. 
He brought suit and it was held that he had recovered from 
his disabilities. There was no error in the trial court’s 
admitting evidence as to work done by insured prior to the 
first judgment, since the jury was advised that such evidence 
was to be considered only as to its effect upon proof of 
insured’s condition subsequent to the date the government 
stopped the benefit payments. (U.S. C. C. A., 9th C.)... 
q 500,081. 


Death by Suicide.—The insured, whose policy excepted death 


by suicide, died from a gunshot wound which was inflicted 
while he was alone. Although the evidence tended to show 
that the wound was self-inflicted, the jury returned a ver- 
dict for the beneficiary. On appeal it was held that the 
legal sufficiency of the evidence was a question of law for 
the court, and the court found that the evidence presented 
outweighed the presumption against suicide and left no 
reasonable doubt but that insured had committed suicide. 
(Ark. Supreme Ct.)... 500,089. 


War Risk Insurance.—In plaintiff’s suit on a War Risk policy, 


the jury found that he had not become permanently and 
totally disabled, whereupon he assigned error in the admis- 
sion of certain evidence and remarks of counsel to the jury. 
In affirming the judgment, it was held that evidence of pay- 
ment of large sums of money by the Government was 
competent, and legitimate comment of counsel thereon was 
proper. Furthermore, it was held to be within the discre- 
tion of the court to permit one who remained in the court- 
room to testify, notwithstanding a previous order to exclude 
all witnesses therefrom. (U.S.C. C. A., 7th C.)...¥ 500,086. 


* AUTOMOBILE 


Verdict Supported by Evidence.—Collision between plaintiff’s 


truck and defendant’s trolley car occurred at an intersec- 
tion. It was shown that the flasher lights were working 
and that both driver and motorman had unobstructed views 
of each other; that the motorman failed to slacken the 
speed of the car as it approached the intersection; but 
whether or not any signal was given was not clear. From 
such evidence, the finding of the jury in favor of plaintiff 
was justified. (N. J. Supreme Ct.).. .{ 700,389. 


Wilful Negligence of One Partner.—Plaintiff had been invited 


to ride with one partner while he was engaged in a partner- 

ship mission. The partner became intoxicated, drove reck- 

lessly and caused the car to overturn, causing his death 

and serious injury to plaintiff. The surviving partner is 

liable both by statute and judicial decision. (Cal. App. Ct.) 
{ 700,390. 


Attempted Cancellation of Public Liability Policy—There was 


an endorsement on a public liability policy to the effect 
that 10 days’ notice of an attempted cancellation had to be 
given, said notice to run from the date received until the 
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assured had actually ceased to do business or until another 
policy or bond had been filed with the director of licenses. 
The 10 days’ notice was given, but business was continued, 
unlawfully, and the accident occurred after such 10 days 
had expired. The court held that the endorsement operated 
to keep the policy in effect according to its terms. (Wash. 
Supreme Ct.).. . 700,398. 


Defect in Road.—Plaintiff sued for the loss of the services of 


his wife resulting from an injury sustained when she was 
riding as a guest passenger in an automobile. The auto- 
mobile passed over a bump in the street, bounced and threw 
plaintiff’s wife against the top of the car. The court held 
that any liability of the city must be based on statute, there 
being no common law liability for negligence on the part 
of a municipality. The finding of the jury for plaintiff was 
held to be against the weight of the evidence, but the case 
was reversed because of error in the charge of the court 
to the effect that any defect in the street constitutes a 
nuisance. (Ohio Ct. App.)...{ 700,399. 


Both Parties Negligent.— Plaintiff filed suit charging negligence 


of the defendant and the defendant cross-complained and 
alleged that plaintiff was negligent. The jury was given 
a choice of three types of verdicts and returned a general 
finding for the defendant. This showed that the jury found 
both parties negligent, and the court upheld the general 
verdict, saying that special findings were not necessary. 


(Cal. App. Ct.). . .] 700,400. 


Concurrent Negligence.—One of the defendants had parked 


his truck, which was carrying a single large log extending 
nine feet beyond the rear of the trailer. The truck driver 
signalled the other defendant to stop, and he did so, with 
his truck parked directly opposite the first one. The lights 
on the second truck blinded plaintiff as he approached the 
scene and he failed to see the first truck in time to avoid an 
accident. The log went through his windshield, caught his 
right shoulder and pushed the front seat of his car to the 
back. The court found that both defendants were negli- 
gent and that the plaintiff was not contributorily negligent. 
(Wash. Supreme Ct.)...{ 700,392. 


Truck Stalled on Highway.—Defendant’s truck properly 


equipped with tail and clearance lights, was stalled on a four 
lane highway. A statute required that when a truck is 
stalled on the travelled part of the highway, signals must 
be placed in front and back to warn other motorists. The 
driver had set flares, but these had burned out when plain- 
tiff approached. She saw the truck, but thought that it 
was moving and did not pull out to pass until she was 
too close to avoid the collision. The court affirmed the 
judgment in favor of the plaintiff, the defendant having vio- 
lated the ordinance and the plaintiff being free from con- 
tributory negligence. (Wash. Supreme Ct.)...{ 700,393. 


Pedestrian Struck by Officer’s Motorcycle.—Plaintiff was struck 


by a police officer’s motorcycle when she was about 3 or 
4 feet from the curb of the street which she had crossed. 
Evidence as to whether or not she was in the pedestrian 
lane was conflicting, but the jury returned a verdict in her 
favor. A city is liable for the reckless acts of its officers 
while they are on duty. Questions as to negligence were 
left to the jury and its finding will not be disturbed. (Pa. 
Supreme Ct.)...] 700,416. 


Glass Panes in School Bus.—Plaintiff was standing with a group 


of school children at the regular place waiting for the school 
bus. When the bus stopped, the children rushed to get in, 
thereby causing plaintiff to lose his balance and fall against 
the bus. As he fell he put his hands up to protect himself 
and they came into contact with and broke through the glass 
panes and were cut and lacerated. The court held that 
there was no duty on the school district to equip its bus 
with safety glass and that the accident was not one that 
could be said to be “forseeable.” (Wash. Supreme Ct.)... 
{ 700,418. 
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AUTOMOBILE—continued Child Run Over by Milk Truck.—This action is one for the 


Blow-out.—Plaintiffs were the guests of defendant in his auto- 


mobile when the left rear tire blew out and caused the car 
to leave the highway and crash into a pole. Plaintiffs were 
suing as guests and under the statute had the burden of 
proving defendant to be guilty of gross negligence. The 
trial resulted in verdicts for defendant and these were sus- 


tained. (Maine Supreme Jud. Ct.)...{ 700,419. 


Pedestrian Run Down by Motorcycle.—Plaintiff sued for dam- 


ages for the death of her husband resulting from injuries 
sustained when he was hit by a motorcycle. The evidence 
showed that there were cars parked on the side of the 
street from which decedent came, but none were parked on 
the side to which he was headed. He had fully cleared the 
parked cars when he was hit and the view was not ob- 
structed so that the driver of the motorcycle should have 
seen the deceased in time to avoid the collision. The court 
erred in taking the case from the jury. (U. S. Ct. App., 
D. C.)...4 700,420. 


Collision as Proximate Cause of Death.—Plaintiff sued for 


damages for the death of his wife and for loss of her serv- 
ices and companionship. His wife was a passenger in a 
car driven by his brother and was being taken to his par- 
ent’s home to remain there during the remainder of her 
pregnancy which was some five months advanced. The car 
driven by the defendant, whom the jury found to be in the 
employ of defendant insurance company, crashed into the 
aforementioned car when it was going at a very slow speed, 
having slowed down because the car in front of it had 
signalled for and had just made a left hand turn off the 
highway. From the medical testimony presented, the jury 
was justified in finding that the collision was the proximate 
cause of death. (Colo, Supreme Ct.)...§ 700,421. 


Evidence Conflicting —This is an appeal from a judgment 


entered on a verdict in favor of plaintiff who suffered in- 
juries when he was struck by defendant’s car. Plaintiff 
claimed that he was six or eight feet off the highway, which 
he had just crossed, when he was struck, but defendant 
claimed that plaintiff had crossed directly in front of his 
car and that he turned in an attempt to avoid him, but was 
unable to do so. A former verdict, set aside because of 
error in instructions, was also for plaintiff. The court will 
not disturb the jury’s finding on appeal where the evidence 
was such that two inferences might be drawn therefrom. 
(Wash. Supreme Ct.)...¥ 700,414. 


Deceased’s Failure to Exercise Due Care.—Plaintiff sued to re- 


cover for the death of her husband which resulted from a 
collision between the truck he was driving and a train of 
defendants. The evidence showed that at the crossing 
where the accident occurred, there is a clear and practically 
unobstructed view of the tracks for some hundred feet. 
The court held that it was incumbent on the plaintiff to 
establish that the deceased exercised due care for his own 
safety. (Ill. App. Ct.)... 700,395. 


Excessiveness of Verdict.—A verdict was awarded appellee as 


executor of the deceased for $3,500. Deceased was 82 years 
old, but was in excellent health and operated his farm by 
himself. He had made $2,100 in the previous year from 
farming operations. The court held that the question as 
to the excessiveness of the verdict was for the trial court 
and not subject to review. (U.S. C. C. A,, 5th C.) 

q 700,401. 


Repeal of Guest Statute Subsequent to Collision.—Plaintiff 


was injured while a gratuitous guest in defendant’s car. 
Subsequently the guest statute of the state requiring a guest 
to prove reckless or wanton conduct in order to recover 
from the host was repealed. Then this action was brought. 
The court sustained demurrers filed by defendants. On 
appeal by plaintiff, the court found no error in the judg- 
ment below, the repeal of the guest statute not operating 
to impose upon defendant a liability for mere negligence 
to the guest. (Conn. Supreme Ct. of Err.) .. .f 700,394. 


wrongful death of a child. Deceased was standing in back 
of the truck, with her back against the same, when the 
driver backed up. He could not have seen the child. The 
evidence showed that the rear wheel must have gone over 
the child’s body. On the trial, questions were asked the 
witnesses about defendant’s insurance coverage and because 
of this, the verdict and judgment for plaintiff was reversed, 
Such answers were elicited simply to influence the jury and 
constituted error. (Ill. App. Ct.)...{ 700,404. 


Evidence in Hopeless Conflict—Under the evidence presented 


by the parties, it was claimed that each of the cars involved 
in the collision wherein plaintiff was injured was on its own 
side of the road and partly on the shoulder. Where the 
evidence is so definitely conflicting, it is for the jury to 
decide which set of facts are the true ones, and its findings 
will not be disturbed unless shown to be contrary to the 


weight of evidence. In the present case, there was no such 
showing. (Ill. App. Ct.)...{ 700,405. 


Collision at Street Intersection.—Plaintiff’s car was struck 


from the right side by a car driven by defendant’s employee, 
also a party defendant. Plaintiff testified that he was al- 
most across the intersection when the impact came—and 
that when he entered the intersection, the other car was 
about 150 feet away. The jury returned a verdict for 
plaintiff and judgment was entered on the verdict. This 
judgment was affirmed. (Ill. App. Ct.)...{ 700,396. 


Independent Contractor.—Plaintiff was injured as a result of 


the negligent operation of an automobile driven by de- 
fendant who was an employee of the respondent insurance 
company. The facts show, however, that named defendant 
owned the car, used it from his own choice and not under 
any direction from his employer. The court held that he 
was an independent contractor and that the company was 
not liable for his negligence. (N. Y. Supreme Ct., App. 
Div.) . . . 700,415. 


Verdict Contrary to Weight of Evidence.—Testimony of train- 


men on cars with which plaintiff collided and of two wit- 
nesses established the fact that the locomotive and tank car 
had proceeded across the highway, proper signals having 
been given, when plaintiff was still far enough away to have 
stopped his car. Marks on the road showed that he had 
skidded quite a distance after slamming on his brakes, and 
that after he hit the tank car, his automobile turned around 
and headed in the direction from which he came. The 
court held that a verdict in plaintiff’s favor was contrary to 
the evidence and reversed the judgment. (Ill. App. Ct.)... 
{ 700,403. 


Notice to State.—The state was held liable in damages for an 


automobile accident where the State had written notice of 
previous accidents and of the dangerous condition of the 
pavement, and took no steps to guard the traveling public 
from the danger. (N. Y. Ct. of Appeals)... { 700,410. 


Wilful and Wanton Misconduct.—Where there was affirmative 


evidence to support a count of wilful and wanton miscon- 
duct charged against defendant, it was error to withdraw 
such count from the consideration of the jury. (Ill. App. 


Ct.). . 1 700,406. 


Liability of Community Property for Wife’s Tort——Defend- 


ant’s wife was on an errand to try on a sweater that she had 
ordered. She stopped at the garage to have the family 
car greased and they loaned her another car. This latter 
car she parked and after she had left it, it broke loose, ran 
into a lot and over plaintiff’s minor daughter causing the 
injuries complained of. The court held that the wife was 
on a community errand, inasmuch as she testified that she 
had no separate property, although she did say that she 
was going to pay for the sweater out of her allowance 
which she considered her own individual property. There- 


fore, the community property was liable. (Wash. Supreme 
Ct.).. .¥ 700,411. 
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